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ARTICLE XII
PROPOSAL BY THE DELEGATION OF ARGENTINA

Article XII:
Right to cultural identity
1. Indigenous peoples have the right to their cultural integrity and to their historical and ancestral heritage, which are important for their collective continuity, and for their identity and that of their members and their States.

2. Indigenous peoples should not be deprived of that heritage.  When, under exceptional circumstances, this should be considered necessary, it should be done with their fully informed consent, freely given.  When consent cannot be obtained, such a measure shall be taken only upon the completion of appropriate procedures established under national law, in which the peoples concerned are able to be effective represented.
/
3. Indigenous peoples shall have the right to restitution of property that is part of that heritage and that has been taken without their consent
/ or, when restitution is not possible, to fair and equitable compensation. 

4. The States guarantee respect for and nondiscrimination against indigenous ways of life, world views, usages and customs, traditions, forms of social organization, institutions, practices, beliefs, values, dress, and languages. 

PROPOSAL PRESENTED BY THE DELEGATION OF MEXICO
Article XII.
Paragraph 2:

Indigenous peoples have the right to full restitution with respect to material that is part of that heritage and of which they have been dispossessed without free and informed prior consent or in violation of their laws, standards, traditions, or customs.
Merging of paragraphs 1 and 3

Indigenous peoples have the right to recognition of, and respect for, their own identity, heritage, and cultural integrity, and the right to transmit them to future generations for their collective continuity.  States shall guarantee nondiscrimination and the full exercise of these rights.
 SEQ CHAPTER \h \r 1PROPOSAL PRESENTED BY THE DELEGATION OF CANADA
 SEQ CHAPTER \h \r 1Article XII.
Right to cultural identity
1.
Indigenous peoples have the right to their cultural integrity and to their historical and ancestral heritage, which are important for their collective continuity, and for their identity and that of their members and their States.
2.
 SEQ CHAPTER \h \r 1Indigenous peoples have the right to pursue the restitution of their cultural heritage of which they are wrongfully dispossessed, or, when restitution is not possible, to fair and equitable compensation.
3.
 SEQ CHAPTER \h \r 1States shall promote respect for indigenous cultural identity and protect indigenous peoples from discrimination based on their indigenous origin.
PROPOSAL PRESENTED BY THE DELEGATION OF THE UNITED STATES
Article XII.
Culture
1. States will not deny indigenous peoples the right to enjoy their own culture.  Indigenous peoples are free to promote recognition and respect of their historical and ancestral, heritage which are important for their collective continuity, and for their identity and of their members and their States.
2. Indigenous peoples have the to pursue the return of, or negotiate access to sacred and ceremonial heritage material which has been illicitly appropriated, and  to seek the return of ancestral human remains.  [Canada’s language]
3. States will not discriminate against indigenous ways of life, world views, usages and customs, traditions, forms of social organization, institutions, beliefs, values, dress, and languages.
PROPOSAL PRESENTED BY THE DELEGATION OF BRAZIL
Article XII, paragraph 2:

Indigenous peoples have the right to proceed through the courts to demand restitution of the property that is part of their heritage of which they have been dispossessed by coercion, fraud or violence, or, when restitution is not possible, to fair and equitable compensation.
Rationale:
· It is not enough to declare the existence of the right to restitution, because that would not be automatic.  What is necessary is to determine the means, i.e. the judicial route, by which that right can be recognized, and by which to identify who are the illegitimate holders of that heritage to be returned.
· The concept of cultural heritage has a broader scope than that of “property”.  We propose eliminating the word “property”, so as to provide for all possible forms in which the intangible indigenous heritage manifests itself.  From the viewpoint of Brazilian domestic law, material and intangible cultural goods that bear witness to the identity, activity and memory of the indigenous peoples who form part of Brazilian society are goods of public interest, and are part of the Brazilian cultural heritage, the protection and promotion of which falls to the State, in collaboration with the community.  Ownership of goods that make up the Brazilian cultural heritage may be either public or private.
· Brazil considers it necessary to define those cases in which indigenous cultural heritage may have been taken illegally, for which reason we propose the wording “by coercion, fraud or violence”.
PROPOSAL PRESENTED BY THE DELEGATION OF GUATEMALA
Article XII.
Right to cultural identity

1.
Indigenous peoples have the right to preserve, develop, and promote their cultural integrity, identity, world view, usages and customs, practices, beliefs, values, languages, and dress (attire), inter alia, and their historic and ancestral heritage, which are important for their collective continuity, for their identity, and for that of their members and of the states.

2.
Indigenous peoples have the right to use, administer, and enjoy their historic and ancestral heritage and, therefore, to the return of such heritage in the case of dispossession, or, when its return is not possible, to fair and equitable indemnification.
PROPOSAL PRESENTED BY THE CAUCUS OF INDIGENOUS PEOPLES
Article XII
Right to Identity and Cultural Integrity
1. Indigenous peoples have the right to their own identity, heritage, and cultural integrity, and to exercise their right to recuperate, protect, preserve, control, develop, maintain, promote, and transmit them to future generations for their collective continuity and identity.
2. Indigenous peoples’ right to cultural integrity is profoundly related to the protection, use and administration of their territories, lands, natural resources and environment.
3. Indigenous peoples have the right to total restitution with respect to their property and all of the integral elements of that heritage of which they have been dispossessed without their prior, free and informed consent or in violation of their laws, norms, traditions or customs.
4. Indigenous peoples have the right to the recognition and respect for all of their ways of life, world views, spirituality, uses and customs, norms and traditions, forms of social, economic and political organization, forms of transmission of knowledge, institutions, practices, beliefs, values, dress and language.  The states shall guarantee non-discrimination and the full exercise of these rights.
ARTICLE XIII
PROPOSAL PRESENTED BY THE DELEGATION OF BRAZIL
Article XIII, paragraph 3:

The States shall take effective measures so that the members of the indigenous peoples can understand administrative, judicial, and political rules and procedures, and be understood in such proceedings.  The States shall make the necessary efforts for the indigenous languages established to be used as official languages in the areas where indigenous languages predominate.
Rationale:
· Brazil already has public legal provisions and public policies that guarantee Brazil's indigenous peoples the use of their maternal languages, of which there are more than 150, as well as appropriate arrangements for teaching those languages in the regular basic education system.  The federal government of Brazil, however, is not in a position to make a commitment to establish other official languages in addition to Portuguese.  Nevertheless, it may use them, and nothing prevents a municipal government, for example, from adopting other policies.  As an example, in 2002 the municipality of São Gabriel da Cachoeira, in the State of Amazonas, promulgated a municipal law that gives the Nnheengatu, Tukano and Baniwa languages, which are spoken in that municipality, the same official status as Portuguese, and creates specific obligations for the municipal authorities in this respect.
PROPOSAL PRESENTED BY THE DELEGATION OF GUATEMALA
Article XIII.
Logical conceptions and language


Language or linguistic rights:

1.
Indigenous peoples have the right to use, develop, revitalize, and transmit to future generations their own histories, languages, oral traditions, philosophies, systems of writing, and literature, and to designate and retain their own names for their communities, members, and places. States should adopt adequate measures to protect the exercise of that right, such as recognizing, observing, and promoting them, in ongoing consultation with the peoples concerned.

2.
States shall promote adequate measures to guarantee that indigenous peoples have access to mass media radio and television programs and to bring about their transmission in indigenous languages in areas having large indigenous populations.  The state shall also facilitate the establishment of indigenous radio stations and other indigenous communications media.

3.
States shall take effective measures so that members of indigenous peoples may understand rules and administrative, judicial, and political procedures and be understood in such procedures.  States shall make the necessary efforts to bring about the establishment of indigenous languages as official languages in areas where those languages predominate.  States shall facilitate access to learning in their own languages and cultures for indigenous children who live outside of their communities.

PROPOSAL PRESENTED BY THE DELEGATION OF THE UNITED STATES

Article XIII.
Logical conceptions and language
1.
Indigenous peoples have the right to use, develop, revitalize, and transmit to future generations their own histories, languages, oral traditions, philosophies, systems of writing, and literature and retain their own names for their communities, members, and places.

2.
To encourage diversity of voice and viewpoints, States should take appropriate measures under their national systems wherever possible to facilitate radio and television broadcasts in indigenous languages in regions having large indigenous populations, and to encourage the development of indigenous radio stations and other media.

 SEQ CHAPTER \h \r 1PROPOSAL PRESENTED BY THE DELEGATION OF NICARAGUA

Article XIII.

Paragraph 3


In areas where indigenous languages predominate, states shall make the necessary efforts to bring about their establishment as official languages in addition to the official language of the state.

 SEQ CHAPTER \h \r 1PROPOSAL PRESENTED BY THE DELEGATION OF CANADA

 SEQ CHAPTER \h \r 1Article XIII.
Logical conceptions and language
1.
 SEQ CHAPTER \h \r 1Indigenous peoples have the right to use, develop, revitalize, and transmit to future generations their own histories, languages, oral traditions, philosophies, systems of writing, and literature; and to designate and retain their own names for their communities, members, and places.  The States shall adopt adequate measures to protect the exercise of this right, in consultation with the peoples concerned.

2.
The States shall take measures to promote the broadcast of radio and television programming by the mass media in indigenous languages.  The States shall also encourage the creation of indigenous radio stations and other means of communication.

3.
 SEQ CHAPTER \h \r 1The States should make efforts so that the members of the indigenous peoples can understand administrative, judicial, and political rules and procedures, and be understood in such proceedings.  The States shall make the necessary efforts for the indigenous languages to be established as official languages in the areas where indigenous languages predominate.

PROPOSAL PRESENTED BY THE CAUCUS OF INDIGENOUS PEOPLES

Article XIII

Systems of Knowledge, Language and Communication
1. Indigenous peoples have the right to recuperate, preserve, use, develop, revitalize, and transmit to future generations their own histories, languages, oral traditions, philosophies, systems of knowledge, writing, and literature; and to designate and maintain their own names for their communities, individuals, and places.  The states shall adopt adequate and effective measures to guarantee and protect the exercise of this right.

2. Indigenous peoples have the right to promote and develop all their systems and media of communication, including their own radio and television programs, and to access, on an equal footing, all other media of communication and information.  The States shall take measures to promote the broadcast of radio and television programming by the mass media in indigenous languages.  The States shall support and facilitate the creation of indigenous radio and television stations, as well as other means of information and communication.

3. Indigenous peoples have the right to have their languages and cultures fully recognized and exercised in administrative, political, and judicial processes and proceedings.  The States shall take effective measures so that indigenous peoples and individuals can understand the administrative, judicial, and political norms and processes, and be understood.

ARTICLE XIV

PROPOSAL PRESENTED BY THE DELEGATION OF GUATEMALA

Article XIV.
Education

1.
Indian peoples have the right of equal-opportunity access to education within the national systems and the right to preserve, practice, and develop their own educational systems. 


States should take effective measures to guarantee that right.


2.
States should undertake the national reform of education to make it reflective of the intercultural, multiethnic, and multilingual nature of their societies, with active, genuine participation by the affected parties, and should guarantee the right of indigenous people to bilingual, intercultural education that incorporates their own world views, history, knowledge, values, spiritual practices, and ways of life.


States should take effective measures to provide adequate resources to this end.

PROPOSAL PRESENTED BY THE DELEGATION OF NICARAGUA

Article XIV

Paragraph 2.  Indigenous peoples have the right to:

a.
define and operate their own educational programs, institutions, and facilities; 

b.
prepare and apply their own teaching plans, programs, curricula, and materials; and 

c.
educate, train, and accredit their teachers and administrators.  


All within the framework of the national education system established by each state, guaranteeing a multiethnic, multilingual, and pluricultural character and the development of national unity.


The states ... the rest remains the same as in the consolidated text.

 SEQ CHAPTER \h \r 1PROPOSAL PRESENTED BY THE DELEGATION OF CANADA

Article XIV.
Education
1.
Indigenous individuals, particularly children, have the right to all levels and forms of education of the State on the same basis as other members of the society.

2.
The States shall include in their educational systems content that reflects the diversity of the histories and cultures of Indigenous peoples and the intercultural and multiethnic nature of their societies.  The education of indigenous children shall include the development of respect for their cultural integrity, languages and values.

3.
Indigenous peoples have the right, in consultation with competent authorities in the State, and in accordance with applicable education laws and standards, to establish and control their educational systems and institutions providing education in their own languages, in a manner appropriate to their cultural methods of teaching and learning.

4.
The States are committed to the principle of equality of opportunity in education and to reducing disparities between Indigenous and non-Indigenous people, so that the indigenous educational systems may provide similar levels of quality, programs, and accessibility as those provided for the general population.

5.
Indigenous children living outside their communities should, where practicable, have access to education in their own culture and language.

PROPOSAL PRESENTED BY THE DELEGATION OF THE UNITED STATES

Article XIV.
Education

1.
The States will encourage and promote in their educational system an appreciation of the multicultural, multiethnic, and multilingual nature of their societies, including the world view, history, knowledge, values, spiritual practices, and ways of life of indigenous societies.


2.
Indigenous peoples have the right to:

a. define and implement their own educational programs, institutions, and facilities;

b. prepare and apply their own plans, programs, curricula, and teaching materials; and

c. educate, train and accredit teachers and administrators.


3.
The States will encourage and promote the same level of quality, efficiency, and accessibility for indigenous educations systems as those provided for the general population.  In addition, the States will not prevent indigenous children who live outside their communities from learning in their own languages and cultures.


4.
The States will afford to indigenous persons equal access to, and opportunity for, education as such access and opportunity is afforded to the general population.

PROPOSAL PRESENTED BY THE DELEGATION OF BRAZIL

Article XIV, paragraph 2:


Indigenous peoples have the right to:


a.
define and implement their own educational programs, institutions, and facilities;


b.
prepare and apply their own plans, programs, curricula, and teaching materials; and,


c.
educate, train, and accredit their teachers and administrators.
Rationale:

· Brazil proposes the elimination of the first part of this paragraph, or else its complete reformulation, to provide that indigenous peoples must be consulted and must participate actively in those activities.  As it is now drafted, the above section implies the serious risk that the full transfer of educational management responsibilities to indigenous communities could undermine the quality of services provided, and impede the necessary role of the State in protecting and promoting social rights.  It is important to ensure that desirable moves towards democratization and decentralization of public policies do not produce the perverse effect of placing on indigenous peoples a series of obligations that should remain primarily with the public authorities.

PROPOSAL PRESENTED BY THE CAUCUS OF INDIGENOUS PEOPLES

Article XIV.
Right to Education


1.
Indigenous peoples have the right to education at all levels based on their own world view, cultures, histories, knowledge, values, spiritual practices, and ways of life.  The States shall include in their educational systems content that duly incorporates the active presence of indigenous peoples and the intercultural, multiethnic, and multilingual nature of their societies.


2.
Indigenous peoples have the right to their own educational systems; by virtue of this right they can:

a. establish, define, develop, apply, operate and control their own educational programs, institutions, and facilities;

b. prepare, implement, and apply their own plans, programs, curricula, teaching methodologies and materials; and

c. educate, train, and accredit their teachers and administrators, establishing their own standards for these purposes.


3.
States shall guarantee to indigenous peoples the right to equal opportunities in all educational ambits and levels and make available mechanisms for reducing inequalities between indigenous and non-indigenous peoples, in order to achieve the same level of quality and accessibility as that provided for the general population.  In addition, the States shall guarantee that indigenous children who live outside of their communities have access to learning in their own languages and cultures.


4.
States must adopt effective measures to provide adequate material, financial and technical resources and infrastructure for the due compliance and exercise of the rights, principles and norms established in this article.
ARTICLE XV

PROPOSAL PRESENTED BY THE DELEGATION OF BRAZIL

Article XV, paragraph 2:


The States shall take the necessary measures to prohibit efforts to convert or impose beliefs on the indigenous peoples or their members without their free and informed prior consent.

Rationale:

· Brazil is a secular State and does not have the power to prohibit religious proselytism, unless it involves illegal behavior.  The State can, however, forbid attempts to convert and to impose religious beliefs for which free and informed prior consent has not been received in advance from the indigenous communities that are the target of such proselytizing.

PROPOSAL PRESENTED BY THE DELEGATION OF THE UNITED STATES

Article XV.
Indigenous spirituality and freedom of conscience
1. Indigenous peoples and their members have the right to freedom of thought, conscience, spirituality, and religion or belief, including the freedom to change one’s religion or belief, and the freedom to express them both in public and in private, individually or collectively.

2. The States will take the necessary measures to prohibit efforts to forcibly convert or impose beliefs on indigenous peoples or their.

3. The States will adopt the necessary measures, in consultation with the indigenous peoples, to respect and protect burial grounds, human remains and relics.  States will provide an effective legal framework for the return of sacred objects, human remains and relics taken from sacred sites including graves to their current indigenous relations.

PROPOSAL BY THE DELEGATION OF GUATEMALA

Article XV.
Indigenous spirituality
1.
Indigenous peoples and their members have the right to freely conduct their ceremonial practices, the right to freedom of thought, conscience, spirituality, religion, and belief, and the right to express them, both in public and in private, individually or collectively.


States shall take the necessary measures to guarantee the exercise of this right.

2.
Indigenous peoples have the right to preserve, use, manage, administer, and gain access to sacred places and sites, according to their ceremonial practices.  States shall adopt the necessary measures, in consultation with the indigenous peoples, to preserve, respect, and protect their sacred sites and objects, including their places of burial, human remains, and relics.

 SEQ CHAPTER \h \r 1PROPOSAL PRESENTED BY THE DELEGATION OF CANADA

 SEQ CHAPTER \h \r 1Article XV.
Spiritual and religious freedom

1.
Every indigenous person has the right to freedom of thought, conscience and religion; this includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship and observance.  Every indigenous person has the right to freedom of opinion and expression; this right includes freedom to hold opinions without interference and to seek, receive, and impart information and ideas through any media and regardless of frontiers.


2.
No indigenous person shall be subject to coercion which would impair his freedom to have or to adopt a religion or belief of his choice.


3.
The States shall adopt the appropriate measures, in consultation with the indigenous peoples, to preserve, respect, and protect their sacred sites and objects, including their burial grounds, human remains, and relics.


4.
The States shall encourage respect by all people for the integrity of indigenous spiritual symbols, practices, sacred ceremonies, expressions and protocols.

PROPOSAL PRESENTED BY THE CAUCUS OF INDIGENOUS PEOPLES

Article XV.
Right to Indigenous Spirituality
1.
Indigenous peoples have the right to their spirituality, and in virtue of this right to manifest, practice, develop, transmit and teach their traditions, customs and ceremonies and express them in public and in private, individually and collectively.
2.
The States shall take the necessary measures to prohibit efforts to convert or alter in any other form the spiritual beliefs and teachings of indigenous peoples and individuals.

3.
Indigenous peoples have the right to recover, preserve, use, control, protect, and access their existing and future sacred sites and objects, including their burial grounds, human remains, and relics, as well as their lands, territories and natural resources.  When the burial grounds and sacred sites, human remains and relics have been appropriated by persons or by public or private institutions, they should be returned.

4.
The States shall guarantee and respect the integrity of the symbols, practices, sacred ceremonies, expressions, and spiritual protocols of the indigenous peoples.

ARTICLE XVI

PROPOSAL PRESENTED BY THE DELEGATION OF THE UNITED STATES

Article XVI.
Family Relations and Ties
1. States should accord appropriate recognition to the various indigenous forms of family, particularly the extended family, matrimonial union, filiation, and family name.

2. In determining the best interest of the child in matters related to the adoption of indigenous children, severance of the ties, and other similar circumstances, the courts and other relevant institutions will take into account the law, including any applicable indigenous law, and will consider the points of view, rights, and interests of the respective people, including the positions of individuals, the family, and the indigenous peoples.  Courts of indigenous peoples will have primary jurisdiction for determining the custody of their indigenous children.

 SEQ CHAPTER \h \r 1PROPOSAL PRESENTED BY THE DELEGATION OF CANADA

 SEQ CHAPTER \h \r 1Article XVI.
Family relations and ties

 SEQ CHAPTER \h \r 11.
The indigenous family shall be respected and protected by society and the State.  The State shall recognize the various indigenous forms of family.  In all cases, no discrimination shall be made on the basis of gender and generational grounds.


2.
In determining the best interest of the child in matters related to the adoption of indigenous children, severance of the ties, and other similar circumstances, the courts and other relevant institutions shall take into account the customs, and shall consider the points of view and interests of the respective people, including the positions of individuals, the family, and the community.   SEQ CHAPTER \h \r 1Through negotiation with competent authorities in the State, and in accordance with applicable laws and standards, indigenous institutions can have jurisdiction for determining the custody of indigenous children. SEQ CHAPTER \h \r 1
PROPOSAL BY THE DELEGATION OF GUATEMALA

Article XVI.
Family relations and family ties

We prefer the IACHR text, which reads:

1.
“The family is the natural and basic unit of societies and must be respected and protected by the state.  Consequently the state shall recognize and respect the various forms of indigenous family, marriage, family name and filiation.”

2.
Indigenous children have the right to fully enjoy their rights according to the practices, values, and culture of their peoples.  Under diverse circumstances such as adoption or the loss of family or parents, decisions shall be made according to the customary law of the community to which the child belongs or, failing that, according to international law.

ARTICLE XVII

PROPOSAL PRESENTED BY THE DELEGATION OF BRAZIL

Article XVII, paragraph 1:


Indigenous peoples have the right to the exercise and legal recognition of their traditional indigenous medicine, pharmacopoeia, health practices and promotion, including those aimed at prevention and rehabilitation, as well as the right to use, maintain, develop, and administer their own health services; all in accordance with internationally recognized standards.


Indigenous peoples have the right to specific government measures that will improve their access to health services and medical care.  Health services must be appropriate from the cultural viewpoint, taking into account traditional preventive care, curative practices, and medicines.

Rationale:

· The Brazilian State cannot commit itself to guarantee legal recognition of traditional indigenous medicine, if only because it is not clear what obligations the State would assume by promoting such recognition.  On the other hand, the drafting of the paragraph that we propose to replace implies the risk that transferring management responsibility for health services to indigenous communities could undermine the quality of services provided, and impede the necessary role of the State in protecting and promoting social rights.  It is important to ensure that desirable moves towards democratization and decentralization of public policies do not produce the perverse effect of placing on indigenous peoples a series of obligations that should remain primarily with the public authorities.

PROPOSAL BY THE DELEGATION OF GUATEMALA

Article XVII.
Health

1.
Indigenous peoples have the right of equal access to the national health system, the right to preserve, practice, and develop their own health system, the right to legal recognition of their traditional indigenous medicine, and the right to use, maintain, develop, and administer their own services.


States should implement the necessary measures to guarantee the exercise of this right.

2.
Indigenous peoples have the right to the use and protection of all the resources necessary for the development of their health system, including plants, animals, and minerals of medicinal value in their lands and ancestral territories.

3.
States shall take measures to prevent indigenous peoples from being subjected to biological or medical experiment programs without their free and informed consent.

4.
States shall promote a pluricultural and intercultural approach to medical and health services provided to indigenous persons, including the training of indigenous health professionals and technicians.

ARTICLE XVIII

PROPOSAL PRESENTED BY THE DELEGATION OF BRAZIL

Article XVIII, paragraph 7:


When the State declares an indigenous territory to be a protected area or subject to wildlife reserve conditions and in the case of indigenous lands and territories claimed by indigenous peoples, the conservation areas shall not be subject to any natural resources development without the informed participation of the peoples concerned.

Rationale:

· The term “territories claimed by” creates legal uncertainty that is prejudicial to the right that this paragraph seeks to guarantee.

PROPOSAL BY THE DELEGATION OF GUATEMALA

Article XVIII.
Environment and protected areas

1.
Indigenous peoples have the right to maintain and develop their scientific knowledge in the use, management, and conservation of the environment, the right to live in harmony with nature, and the right to a healthy and safe environment, essential conditions for the enjoyment of their right to life, spirituality, and collective well-being.


Indigenous peoples have the right to conserve, restore, use, and protect their environment and to sustainably manage their lands, territories, and resources.


States should take adequate measures for the exercise of those rights, with active and genuine participation by indigenous peoples.


2.
Indigenous peoples have the right to assistance from their states to protect the environment, and international organizations, in keeping with procedures established under national law, and without discrimination.


3.
States, in conjunction with indigenous authorities, shall prohibit, punish, and prevent the introduction, abandonment, or deposit of radioactive materials or wastes, or of toxic substances or wastes, in violation of applicable legal provisions, as well as the production, introduction, transfer, possession, or use of chemical, biological, or nuclear weapons on indigenous lands or territories.


5.
Indigenous peoples have the right to legal and legislative protection, at the national and international levels, against the imposition of protected areas on their lands, territories, and natural resources that would undermine or nullify the rights of those peoples or lead to the dispossession or usurpation of their property.

ARTICLE XIX

PROPOSAL BY THE DELEGATION OF GUATEMALA

Article XIX.
Rights of association, assembly, freedom of expression, and freedom of thought

1.
Indigenous peoples and their members have the rights of association, assembly, organization, and expression, without interference and in accordance with their values, usages, customs, ancestral traditions, beliefs, and spirituality.


(In Guatemala’s opinion, paragraph 2 of this article, which can be found in the Chair’s consolidated text, is already addressed under cultural rights.)


Indigenous peoples have the right to maintain full contact, links, and common activities with their members who live in the territories of neighboring states.

ARTICLE XX

PROPOSAL PRESENTED BY THE DELEGATION OF BRAZIL

Article XX, title:


Right to self-government or autonomy
Rationale:

· The inclusion proposed by Brazil, which is in fact consistent with the drafting of paragraph 1 of this article, reflects the fact that the demands of indigenous organizations and activists in Brazil are formulated in terms of autonomy and not of self-government.

Article XX, paragraph 1:


Indigenous peoples, in the exercise of the right to self-determination within the States, have the right to autonomy or self-government with respect to, inter alia, culture, language, spirituality, education, information, means of communication, health, housing, employment, social well-being, maintenance of community security, family relations, economic activities, administration of land and resources, environment and entry of non-members; and to determine the ways and means of financing these autonomous function.

Rationale:

· Brazil proposes elimination from this paragraph of references to autonomy in the maintenance of community security and in determining the ways and means of financing the other related activities.  In the first case, the present inclusion would infringe upon the police power, with which all States are invested; in the second case, the present inclusion would accept the creation of indigenous taxes and taxation systems without due legislative process.

PROPOSAL BY THE DELEGATION OF GUATEMALA

Article XX.
Right to self-government 



(This article could go to Section One, Article III or IV.)


The Guatemalan mission prefers the IACHR proposal, which reads:


1.
Indigenous peoples have the right to freely determine their political status and freely pursue their economic, social, spiritual and cultural development, and accordingly, they have the right to autonomy or self-government with regard to inter alia culture, religion, education, information, media, health, housing, employment, social welfare, economic activities, land and resource management, the environment and entry by nonmembers; and to determine ways and means for financing these autonomous functions.

Guatemala: Proposal for a new paragraph:

Art. ...:  Participation in decisions of the state:

1.
Indigenous peoples have the right to participate, without discrimination, in decision-making at all levels, with respect to matters that may affect their rights, lives, or fates directly.  They may do so directly or through representatives they elect according to their own procedures.  They also have the right to maintain and develop their own indigenous decision-making institutions, and the right of equal access to, and equal opportunity to participate in, all national institutions and forums.

2.
States shall facilitate the inclusion of the traditional practices and institutions of indigenous peoples in national organizational structures, in consultation with those peoples and with their consent.

3.
The pertinent institutions of each state that serve indigenous peoples and the related government policies shall be designed in consultation with, and with the participation of, the peoples concerned, so as to reinforce and promote the identity, cultures, traditions, forms of organization, and values of those peoples.

ARTICLE XXI

PROPOSAL PRESENTED BY THE DELEGATION OF BRAZIL

Article XXI, paragraph 1:


Indigenous law shall be recognized as part of the legal system and of the States’ framework for social and economic development, provided that its standards do not conflict with the fundamental rights defined by the national legal system, or with internationally recognized human rights.

Rationale:

· The normative systems of indigenous peoples must not conflict with the fundamental rules of the national juridical system.  For example, the death penalty does not exist in Brazil, and the Brazilian State could not accept introduction of a similar penalty within an indigenous normative regime.

Article XXI, paragraph 2:


Indigenous peoples have the right to maintain and strengthen their legal normative systems for addressing internal matters in their communities, and to apply them in accordance with their own rules and procedures, including matters related to the resolution of conflicts within and between indigenous peoples, and to the preservation of peace and harmony.

Rationale:

· There are hundreds of indigenous peoples in Brazil, each with its own uses and customs, recognized by the Constitution.  However, this does not mean that there are multiple legal systems: there is only one legal regime, consisting of various normative systems.

Article XXI, paragraph 4:


The States shall take measures to reinforce the judicial capacity of the indigenous peoples, to establish their jurisdiction, and to coordinate it with all other national jurisdictions, as appropriate.  In addition, the States shall take measures to ensure that the judiciary is knowledgeable of and applies indigenous law and custom and to ensure that it is taught in the law schools.

Rationale:

· Given the number of indigenous normative systems existing in Brazil, the Brazilian government could not assume responsibility for making their teaching mandatory in all of the country's law schools.

PROPOSAL PRESENTED BY THE DELEGATION OF GUATEMALA

Article XXI.
Indigenous law and jurisdiction
1.
Indigenous peoples have the right to maintain, practice, and reinforce their legal systems for addressing internal affairs within their communities and to apply them according to their own rules and procedures, including matters relating to the settlement of conflicts within and among indigenous peoples and the maintenance of peace and harmony.


States should adopt the necessary measures for respect and recognition of indigenous law as part of the legal system and of the social and economic development framework of the states.

2.
Matters pertaining to indigenous persons or to their interests under the jurisdiction of each states shall be addressed in a manner that accords indigenous people their full and rightful representation, with dignity and equality before the law, as well as the services of interpreters.

3.
States shall take measures, with the active and genuine participation of indigenous peoples, to reinforce their jurisdictional capacity, establish their competence, and coordinate it with all other national jurisdictions. 

ARTICLE XXII

PROPOSAL PRESENTED BY THE DELEGATION OF GUATEMALA

Article XXII.
Contributions of the indigenous legal and organizational systems

1.
The States shall facilitate the inclusion, within their national organizational structures, as appropriate, of the traditional institutions and practices of the indigenous peoples, in consultation with and with the consent of said peoples.

2.
The relevant institutions of each State that serve the indigenous peoples, as well as their respective public policies, shall be designed in consultation with and with the participation of the peoples concerned to reinforce and promote the identity, culture, traditions, organization, and values of those peoples.
ARTICLE XXIII

PROPOSAL PRESENTED BY THE DELEGATION OF GUATEMALA

Article XXIII.
Treaties, agreements, and constructive arrangements

Indigenous peoples have the right to recognition, observance, and application of such treaties, conventions, and other arrangements as they may have concluded with the states or their successors, in keeping with the spirit and intention thereof, and the right to enforce their respect and observance by the states.

PROPOSAL PRESENTED BY THE DELEGATION OF BRAZIL

Article XXIII:


Brazil proposes inclusion of the following paragraph: 


2.
Indigenous peoples have the right to negotiate arrangements and agreements with the State authorities, with the objective of implementing public policies and programs that will give practical effect to the rights recognized in this Declaration.

Rationale:

· The Declaration should include official recognition that indigenous peoples are empowered to negotiate with authorities of all three spheres of the State to conclude formal partnership agreements that will define the rights and duties of the signatory parties in the implementation of public programs.
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�.	The new paragraph 2 included in this proposal is in line with Article 16 of ILO Convention 169.


�.	It is proposed that “of which they have been dispossessed …” be replaced by “that has been taken without their consent.”





